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IN THE 


nited States Circuit Court ot Appeals 


FOR THE NINTH CIRCUIT 


MINERS’ & MERCHANTS’ BANK, a corporation, 
Plaintiff in Error, 
vs. 


UNITED STATES FIDELITY & GUARANTY COMPANY, 
a corporation, 
Defendant in Error. 


Upon Writ of Error to the United States District Court 
for the Western District of Washington, 
Northern Division. 


BRIEF OF DEFENDANT IN ERROR. 


Inasmuch as the presentation made by the plain- 
tiff in error is somewhat discursive, we shall state 
the facts as follows: 

The plaintiff in errov had been insured under a 
policy which reads as follows: 
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THE 
UNITED STATES FIDELITY 
AND GUARANTY COMPANY. 


FIDELITY BOND 


In Behalf of 
MACK A. MITCHELL 
to 
MINERS’ & MERCHANTS’ BANK, 
Ketchikan, Ala. 
Date, April 1st, 1906. 
Expired, April ist, 1907. 
CALHOUN, DENNY & EWING, 
DISTRICT AGENTS 
Seattle, Wash. 


Form 0.8. 1 M-9-7-03. 
CAPITAL PAID IN CASH, $1,700,000. 
Amount, $25,000.00. Annual Premium, $100.00. 
Bond No. 450. No. 5764. 


THe United STATES FIDELITY AND 
GUARANTY COMPANY 
Home Offiee, 
Baltimore, Md. 


WHEREAS, MINERS’ & Mercuants’ Bank, Ket- 
CHIKAN, ALASKA, hereinafter called ‘‘The EKm- 
plover’’, is employing or intends to employ Mack 
A. Mivcu Ett in the capacity of Casater, herein- 
after called ‘‘The Emplovee,’’ and has filed with 
THe Untrep Statvs FmeLtry aND GUARANTY 
Company, hereinafter called ‘‘The Company,’’ 
an application specifying the amount of secur- 
ity required from said Emplove, and has applied 
to the Company for the grant of this bond; and 
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WHEREAS, the Company in consideration of 
the sum of one hundred and 00/100 dollars, now 
paid as a premium from April Ist, 1906, to April 
Ist, 1907, at 12 o’clock noon, has agreed upon 
the terms, provisions and conditions herein con- 
tained to issue this bond to the Employer; and 

WuHerseas, the Employer has heretofore deliv- 
ered to the Company certain representations and 
promises relative to the duties and accounts of 
the Employe and other matters, it is hereby un- 
derstood and agreed that those representations 
and such promises, and any subsequent repre- 
sentation or promise of the Employer, hereafter 
required by or lodged with the Company, are 
hereby expressly warranted to be true. 

Now, THEREFORE, THIS BoNnpD, WITNESSETH, 
that for the consideration of the premises, the 
Company shall, during the term above men- 
tioned, or any subsequent renewal of such term 
and subject to the conditions and provisions 
herein contained, at the expiration of three 
months next, after proof, satisfactory to the 
Company, as hereinafter mentioned, make good 
and reimburse to the said Kmplover, such pe- 
cuniarv loss as may be sustained by the Employer 
by reason of the fraud or dishonesty of the said 
Emplove in connection with the duties of his 
office or position, amounting to embezzlement or 
lareeny, and which shall have been committed 
during the continuance of said term, or of any 
renewal thereof, and discovered during said con- 
tinuance or of any renewal thereof, or within 
six months thereafter, or within six months from 
the death or dismissal or retirement of said Em- 
plove from the service of the Emplover within 
the period of this Bond, whichever of these 
events shall first happen; the Company’s total 
liability on account of said Employe under this 
Bond or any renewal thereof, not to exceed the 
sum of Twenty-Five THousanp ($25,000) 
DOLLaRs. 
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ProvipeD, That on the discovery of any act 
capable of giving rise to a claim hereunder, the 
Employer shall, at the earliest practical moment, 
give notice thereof to the Company, and any 
claim made under this Bond shall be in writing 
addressed to the Company at its head office in 
the City of Baltimore; and shall within three 
months after the discovery thereof, at the EKm- 
ployer’s expense, furnish to the Company rea- 
sonable particulars and proofs of the correct- 
ness of said claim, and such particulars, if re- 
quired, shall be verified by affidavit. 

ProvipeD FurtTHER, That the Company shall 
not be liable, by virtue of this Bond, for any act 
or thing done or left undone by the Employe in 
obedience to, or in pursuance of an instruction 
or authorization received by him from the Km- 
ployer or any superior officer, or for any mere 
error of Judgment or bona fide mistake, or any 
injudicious exercise of discretion on the part of 
the Employe, in and about all or any matters 
wherein he shall have been vested with discre- 
tion either by instruction or by the rules and reg- 
-ulations of the Employer. 

ProvipED FurtTHER, That the Company shall 
not be liable under this Bond for the amount of 
any balance that may be found due the kmployer 
from the Employe, and which may have accrued 
prior to the date hereof, it being the true intent 
and meaning of this Bond that the Company 
shall be responsible as aforesaid for moneys, se- 
curities, or property diverted from the smployer 
within the period specified in this Bond. 

AND Provipep, Atso, That this Bond is grant- 
ed upon the express understanding or agree- 
ment that as against every corporation or person 
now being or hereafter becoming security or 
surety and upon every security held by the Em- 
plover for the Employve in his employment as 
aforesaid, the Company shall have and possess 
the right of ratable contribution and all other 
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rights and remedies, both legal and equitable, of 
eo-sureties. 

Anp Atso, That, should the Employe become 
guilty of an offence covered by this Bond, the 
Employer will immediately, on being requested 
by the surety to do so, lay information before a 
proper officer covering the facts and verify the 
same as required by law and furnish the Com- 
pany every aid and assistance, not pecuniary, 
capable of being rendered by the Employer, his 
or its agents and servants, which will aid in 
bringing the Employe promptly to justice, and 
such action when required of the Emplover shall 
be a condition precedent to recover under this 
Bond. 


Provwep, That the Company shall have the 
right, upon giving thirty davs’ notice in writing 
to the Employer, to cancel this Bond at the ex- 
piration of said thirty days; and if the bond 
shall be so cancelled, the Company shall refund 
the proportion of the premium for the unexpired 
term of risk. 


ProvipepD, That the Emplove may perform oth- 
er duties than those properly belonging to the 
position mentioned in this Bond without notice 
of such change being given to the Company. 


Provinep, That the premium due the Company 
for becoming surety for the Employe named in 
this Bond shall be paid within thirtv days after 
the delivery hereof, and if not so paid, this Bond 
shall be void from the beginning, and the Com- 
pany shall not be liable for anv loss hereunder. 


AND Provivep, Lastiy, That this Bond is also 
subject to the following conditions: 


THAT, any misstatement or suppression of 
fact in any claim made hereunder renders this 
Bond void from the beginning. 


THs Bonn will become void as to any claim for 
which the Company would otherwise be liable, if 
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the employer shall fail to notify the Company of 
the occurrence of the act or commission out of 
which said claim shall arise immediately after it 
shall come to the knowledge of the Employer; 
and the knowledge of a President, Vice-Presi- 
dent, Director, Secretary, Treasurer, Manager, 
Cashier or other like executive officer shall be 
deemed under this contract the knowledge of the 
Employer. And upon the making of any claim 
hereunder, this Bond shall wholly cease and de- 
termine as regards any act or omission of the 
Employe, committed subsequent to the making 
of such claim, and it shall be surrendered to the 
Jompanyv on the payment of such claim. 


THAT, after the expiration of the Company’s 
hability hereunder, and no claim having been 
presented the then unexpired portion, if any, of 
the term for which this bond was granted, shall 
apply to any new Employe whose risk, to the 
same amount, the said Company may at that 
time assume or the Company shall at the election 
of the Emplover return to the Emplover the un- 
earned premium on return of this Bond for ean- 
cellation. 

It Is FurtHer Mabe an [XPRESS CONDITION 
of this Bond that no suit or action of any kind 
against the Company for the recovery of any 
elaim upon, wnder or by virtue of this Bond, 
shall be sustainable in any court of law or equity, 
unless such suit or aetion shall be commeneed, 
and the process served on the Company within 
the term of twelve months next after the date of 
filing notice of a claim therefor as hereinbefore 
provided; in case any suit or action shall be 
commenced against the Company after the ex- 
piration of said period of twelve months the 
lapse of time shall be taken and deemed as con- 
elusive evidence against the validity of the claim 
thereby so attempted to be enforeed. 

THAT no one of the above conditions, or of the 
provisions contained in this Bond, shall be 
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deemed to have been waived by or on behalf of 
the Company, unless the waiver be clearly ex- 
pressed in writing over the signature of its Presi- 
dent and Secretary, and its seal thereto affixed. 

THat the Company, upon the execution of this 
Bond, shall not thereafter be responsible to the 
Employer, under any bond previously issued to 
the Employer on behalf of said Employe, and 
upon the issuance of any Bond subsequent here- 
to upon said Employe in favor of said Employer, 
all responsibility hereunder shall cease and de- 
termine, it being mutually understood that it is 
the intention of this provision that but one (the 
last) Bond shall be in force at one time, unless 
otherwise stipulated between the Emplover and 
the Company. 

AND THE EupLoye doth hereby for himself, his 
heirs, executors, and administrators, covenant 
and agree to and with the Company that he will 
save, defend and keep harmless the Company 
from and against all loss and damage of what- 
ever nature or kind, and from all legal and other 
costs and expense, direct or incidental, which the 
Company shall or may at any time sustain or be 
put to (whether before or after any legal pro- 
ceedings by or against it to recover under this 
Bond, and without notice to him thereof) or for, 
or by reason or in consequence of, the Company 
having entered into the present Bond. 

In Witness WHEREOF, the said Mack A. Mrr- 
CHELL (the Employe) has hereunto set his hand 
and seal, and the Company has caused this Bond 
to be sealed with its corporate seal, duly at- 
tested by the signatures of its Attorneys in Fact, 
this Ist day of May, one thousand nine hundied 
and six. 

Signed, sealed and delivered bv the Emplove 
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In the presence of 


THE UNITED States FIDELITY AND 
GUARANTY COMPANY, 
A. KENNARD, Doveias R. Tate, 
Attorney-in- Fact. Attorney-in- Fact. 


This policy was continued in force by virtue of 
renewal certificates issued each year, the last renewal 
certificate being issued April 1, 1912, so that the 
policy was in force until April 1, 1913. 

On April 1, 1913, the insurance terminated, save 
that under the terms thereof the insurer would be 
Hable for any loss discovered within six months after 
the termination of said policy. From that time until 
November 25, 1918, the plaintiff in error had no 
policy. 

On the last named date the plaintiff in error se- 
eured from the defendant in error another policy of 
insurance, which reads as follows: 


UNITED States FIDELITY & GUARANTY 
COMPANY. 
Capital Paid in Cash, $2,000,000. 
Total Resources Over $7,400,000. 
Home Office: 
Baltimore, Md. 

No. 27999. $25,000.00 
The Unirep States FIDELITY AND GUARANTY 
CompaNy, as Insurer, for a premium of Srxty- 
Two and 50/100 ($62.50) Dotuars, hereby guar- 
antees to pay to the Miners & MercHANTS BANK 
oF KETCHIKAN, ALASKA, the Employer, such pe- 
cuniary loss as the Employer shall sustain (lim- 
ited only by the provisos hereof) of money, 
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bonds, debentures, scrips, certificates, warrants, 
transfers, coupons, bills of exchange, promis- 
sory notes, checks, bank notes, currency, mer- 
ehandise or other property, mcluding that for 
which Employer is responsible, occasioned by 
any act or acts of fraud, dishonesty, forgery, 
theft, larcenv, embezzlement, wrongful abstrac- 
tion or misapplication or misappropriation or 
any criminal act by Mack A. MrtcHELL, directly 
or through connivance in any position and at any 
location in the Emplover’s employ, and during 
the period commencing upon the date hereof and 
continuing in the sum of Twenty-Five THoU- 
SAND ($25,000.00) DoLLars until the termination 
of this insurance. 


PROVISOS: 


1. In the event of the recovery of anv loss, or 
portion thereof, from other than insurance, the 
Kmplover shall be entitled thereto until fully re- 
imbursed, the exeess, if any, to be paid to the 
Insurer. 

2. The Emplover shall deliver nctice of any 
default hereof to the Insurer at its Home Office 
within ten (10) days after the discoverv of such 
default. All claims shall be subinitted, showing 
the items and dates of the losses, and delivered in 
writing to the Insurer at its Home Office within 
three ( 3) months after their discovery. The In- 
surer shall have two (2) months after claim has 
been presented in which to verify and pay the 
same, during which time no legal pro oceeding 
shall be brought against the Insurer as to that 
elaun, nor at all as to that claim after the expll- 
ation of twelve (12) months from its date. 

3. This insurance shall only terminate by: 

(1) The Employer giving notice in writing to 
the Insurer specifying the date of termination. 

(2) The Insurer giving thirty (30) days’ no- 
tice in writing to the ie omplover. (The Insurer 
to refund unearned premimn in the above eases. ) 
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(3) The nonpayment of premium for a period 
of three (8) months bevond date due; all prem- 
iums being due in advance. 

4. The discovery of any loss through the Km- 
ployee. 

In Testimony WHEREOF, THE UNITED STATES 
FIDELITY AND GUARANTY Company has hereunto 
set its seal. Witness the hand of its Attorney-in- 
Fact, on this Ist day of April, 1913. 

United States FIDELITY AND 
GUARANTY COMPANY 
By C. H. CAMPBELL, 
(Seal. ) Attorney-in- Fact. 


This last policy was, at the request of the plaintiff 
in error, dated back to the first day of April, 1913. 

Promptly upon the securing of this last policy the 
plaintiff in error discovered its loss. 

As nearly as we can understand the contention of 
plaintiff in error, it is that this last policy dated back 
to April 1, 1913, operates as a renewal or a continu- 
ance of the old poliey, so that we are to be held liable 
for losses under the old and lapsed policies. 

The design of the plaintiff in error in securing this 
last pohey from us is palpable, and it would seem a 
strange perversion of legal principles if it is per- 
nutted to accomplish this desigh. Surely it will not 
escape the attention of the Conit that the sole pur- 
pose of the plaintiff in error in securing this last 
policy was to endeavor to tie it to the old pohev, and 
thus fix a Hability for losses which had occurred 
during the term of the policies which had lapsed. 

You will notice the difference between the old 
lapsed policies and the new one. In the old policies 
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the insurer was liable for ‘‘such pecuniary loss as 
may be sustained by the Employer by reason of the 
fraud or dishonesty of the said Employe in connec- 
tion with the duties of his office or position, amount- 
ing to embezzlement or larceny.’’ By the policy is- 
sued in November, 1918, the insurer is made liable for 
‘such pecuniary loss * * * occasioned by any act 
or acts of fraud, dishonesty, forgery, theft, larceny, 
embezzlement, wrongful abstraction or misapplica- 
tion ol misappropriation.”’ 

We contend that the contract of insurance is clear. 
It provides that we shall be liable for any loss sus- 
tained by the employer during the term of the pol- 
icy and which shall have been discovered during the 
term thereof or within six months thereafter. The 
policy was continued from vear to year after 1906 
until April 1, 1918, when the policy lapsed. No dis- 
coverv of any loss was made until more than six 
months after the lapse of the policy. 

It is our contention that on April 1, 1913, the old 
policy had lapsed and on October 1, 1913 (being six 
months after the termination of the old policy), no 
loss having meanwhile been discovered, all lability 
ceased, and that the policy issued November 25, 1913, 
and dated back to April 1, 1918, was a new policy and 
not a renewal. 

It would seem that argument is unnecessary to es- 
tablish that the policy issued in November, 1913, is 
a new policy and not a renewal of the old. Hvery 
term and provision of the new policy is different from 
the old. The old policy held us liable only for such 
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pecuniary loss as the employer might sustain by rea- 
son of the acts of the employe, amounting to embez- 
zlement or larceny. The new policy issued Novem- 
ber 25, 1913, held us responsible for any acts of fraud, 
dishonesty, ete. 

Judge Neterer, in the court below, had this clearly 
in mind when he said (Tr., p. 117): 

‘“*THere are two bonds. One bond contains 
such rights and such obligations. Now, here is 
another bond. This contains broader obligations 
and rights.” Now, under which bond would it 
come? It would not come under both. If it isa 
continuation and a renewal, where would you be. 
If it is a renewal, vou would hav e to recover un- 
der the old bond, and disr egard the new one. I 


couldn’t instruct the jury under that, because it 
is a renewal.” 


The Court ean not close its eyes to the palpable 
intention of the plaintiff in error in securing the new 
form of bond. When in November, 1913, it claimed 
to have learned that the bond which expired April, 
1913, had not been renewed, it did not apply to the 
surety company for a continuation certificate such as 
had been issued from vear to vear, in the form whieh 
is set forth on page 28 of the transeript, which would 
have continued or renewed the old form of poliey, 
but instead applied for a new form of bond. 

From a reading of the deseription of the acts of 
Mr. Mitchell set forth in the statement of counsel, 
printed in full in the transcript, it is quite clear that 
such acts would not constitute embezzlement or lar- 
cenyv nnder the common law or the Alaska statute. 
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Larceny is defined as follows (see Compiled Laws 
of Alaska (1918), § 1921): 


“‘That if any person shall steal any goods or 
chattels, or any Government note, or bank note, 
promissory note, or bill of exchange, bond, or 
other thing in action, or any book of accounts, 
order, or certificate, concerning money or goods, 
due or to become due or to be delivered, or any 
deed or writing containing a conveyance of land 
or any interest therein, or any bill of sale, or 
writing containing a conveyance of goods or 
chattels or any interest therein, or any other val- 
uable contract in force, or any receipt, release, 
or defeasance, or any writ, process, or public 
record, the property of another, such person shall 
be deemed guilty of larceny, and upon convic- 
tion thereof, if the property stolen shall exceed 
in value thirty-five dollars, shall be punished by 
imprisonment in the penitentiary not less than 
one nor more than ten years; but if the property 
stolen shall not exceed the value of thirty-five 
dollars, such person, upon conviction thereof, 
shall be punished by imprisonment in the county 
jail not less than one month nor more than one 
year, or by fine not less than twenty-five nor 
more than one hundred dollars.”’ 


An accepted common law definition of larceny is: 


* * * the taking and removing, by tres- 


pass, of personal property which the trespasser 
knows to belong either generally or specially to 
another, with the intent to deprive such owner of 
his ownership therein.’’ 


See 2 Bishop on Criminal Law, Tth Ed., § 758. 


Embezzlement is defined by the Alaska Code as 
follows: 


‘‘That if any officer, agent, clerk, employee, or 
servant of any private person or persons, ¢co- 
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partnership, or incorporation shall embezzle or 
fraudulently convert to his own use, or shall take 
or secrete with intent to embezzle or fraudulent- 
ly convert to his own use, any money, property, 
or thing of another which may be the subject of 
larceny, and which shall have come into his pos- 
session or be under his care by virtue of such 
employment, such officer, agent, clerk, employee, 
or servant shall be deemed guilty of embezzle- 
ment.”’ 


‘That if any bailee, with or without hive, shall 
embezzle, or wrongfully convert to his own use, 
or shall secrete, with intent to convert to his 
own use, ov shall fail, neglect, or refuse to de- 
liver, keep, or account for, according to the na- 
ture of his trust, any money or property of an- 
other delivered or intirusted to lis care or con- 
trol, and which may be the subject of larceny, 
such bailee, upon conviction thereof, shall be 
deemed guilty of embezzlement.”’ 

See Compiled Laws of Alaska (1918), §§ 1926, 


4O2T. 


As embezzlement is purely a statutory offense we 
do not look to the common law for a further defini- 
tion. (See 2 Bishop on Criminal Law, Tth Ed., § 
325.) 

And as to the point that the acts of Mitchell would 
not constitute ‘‘larceny or embezzlement,’’ see 


Guarantee Co. of No. America v. Mechanics’ 
Sav. B. & T. Co., 100 Fed., 559; 

Reed v. Fidelity & Casualty Co. of N. Y., 42 
Atl., 294; 

Umted States F. & G. Co. v. Egg Shippers’ 
S. & &. Co., 148 Fed., 353; 
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Farmers’ State Bank v. Title Guaranty & 
Trust Co., 118 8. W., 1147. 


If the opening statement of counsel is to be taken 
as true, the acts of Mitchell with regard to the oper- 
ations of the Revilla Fish Products Co. might well 
be said to constitute fraud, dishonesty, or wrongful 
misapplication, so as to bring them within the terms 
of the new bond. Undoubtedly this was the purpose 
of the plaintiff in error in securing from the com- 
pany not a continuation of the old bond, such as it 
had secured each year, but an entirely new and dif- 
ferent obligation. To assert, then, that the new bond 
written after the relations and obligations between 
the parties were at an end is no more than a renewal 
or continuation of the old bond would seem to be fal- 
lacious upon its face. 


No Action Could Be Maintained on the Policy of 1911 
Unless the Loss Was Discovered within Six Months 
After the Date of the Termination of That Policy, 
and Likewise as to the Policy of 1912. 

That each one of the policies and renewals consti- 
tuted a separate and distinct contract, and the labil- 
ity upon the policy or renewal for any one year re- 
lated only to losses occurring during that year and 
discovered within six months thereafter, is a con- 
struction based not only upon authority but upon 
reason. We assert that a better demonstration of 
the propriety of the construction we seek to place up- 
on these contracts can not be had than is offered in 
the present case. Surely it is the plain duty of a 
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principal who has entrusted his funds to an agent, 
and especially when that property is made up of the 
funds of depositors, to maintain such a supervision 
and timely to conduct such investigation as will dis- 
cover anv peculations or fraud on the part of the 
agent. It is not designed that the principal may per- 
mit his agent’s conduct to continue vear after vear 
without investigation. Therefore, the policies were 
written so as to give a reasonable length of time 
after the term thereof in which an investigation and 
discovery might be made. In this case that period is 
fixed at six months, and it is surely a reasonable 
period. At the end of that time the insurer is ab- 
solved from labilitv if no loss has been discovered. 
We are not without authority directly in point. 

In the case of Proctor Coal Co. v. U. S. Fidelity 
& Guaranty Co. (Ga.), 124 Fed., 424, the bond was 
issued by the same company and in all essentials, as 
far as we can gather from the published opinion, 


identical with the original bond in this ease. 
Slliott on Insurance, Sec. 2935, . di . € thi 
2ichards on Insurance, Sec .284. TSK SSIONE 18 


Ce Se eee ee mee 45 OL 1ts Dmler 
cama unintentional misstatements as to the facts. 
The Court said in discussing the very contention we 
are now making (pp. 427-430) : 


‘‘T think the contention of counsel for defend- 
ant that these renewals are separate and dis- 
tinct contracts is sound. It is urged that certain 
language in the bond shows that it was intended 
to be a continuous contract covering the period 
of the bond or of anv subsequent renewals. The 
language referred to is this: ‘Make good and 
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reimburse to the employer all and any pecuniary 
loss sustained by the employer’, ete., ‘occurring 
during the continuance of this bond or any re- 
newal thereof, and discovered during said con- 
tinuance, or within six months thereafter.’ I 
am unable to agree with the argument of plain- 
tiff as to the proper construction to be put upon 
this language. I think it should be construed so 
as to read in this way: ‘Occurring during the 
continuance of this bond or any renewal thereof, 
and discovered during the continuance of this 
bond, or during the continuance of any renewal’ ; 
that is, that the discovery must be within six 
months of the expiration of the original bond, 
or within six months of the expiration of anv 
renewal thereof. I do not think the language is 
sufficient to justify the conclusion that this was 
a continuous contract of suretyship running 
through the whole period covered by the original 
bond and the two renewals. The correct view 
seems to be that each renewal is a separate and 
distinct contract. and such T think is the effect 
of the authorities on the subject. 
te ¥ *& * 

‘In the second renewal the language is: 

‘¢<Tn consideration of the sum of twenty-five 
dollars, the United States Fidelity & Guaranty 
Company hereby continues in force bond No. 
27178 in the sum of five thousand dollars,’ ete. 

“Tt is claimed that the language, ‘hereby con- 
tinues in force,’ gives strength to the argument 
that the contract was a continuous one from the 
beginning of the original bond to the end of the 
last renewal. 

‘While there is some foree in this contention, 
T do not think the use of this language is suf- 
ficient to change the conclusion reached that 


these renewals are new and distinet contracts. 
* % * * 


“Tt is claimed that, if the court should hold 
that the renewals are new contracts, the effect 
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of so holding would be to destroy the provision 
of the contract which gives the insured the right 
to discover a defaleation within six months after 
the termination of the bond. T do not think so. 
In my opinion, the whole purpose and intention 
of this clause is that there shall not be double 
responsibilitv on the part of the company. It is 
not at all inconsistent with the right to discover 
within six months after the expiration of the 
original bond or any renewal the dishonest acts 
of the employe, and to claim indemnity for the 
same. The original bond and each renewal 
stands for the malfeasance of the employe din- 
ing the continuance of each and discovery within 
six months after the termination of each.”’ 


The decision of the Cirenit Court of Appeals for 
the Third Cireuit in Fidelity & Casualty Co. v. Con- 
solidatcd Nat. Bank, 71 Fed., 116, is direetly in point. 
In that ease a bond had been issued in 1889 and reg- 
ularly renewed and extended to 1894. <A claim was 
made for an embezzlement which oceurred during the 
last year and was timelv discovered. This Hahility 
was admitted. A further claim was made for prev- 
ious embezzlement not discovered within the period 
prescribed by the bond, it being alleged that this dis- 
eoverv was prevented by fraudulent concealment. 
The wording of the bond in that case differs shehtly 
from that in our case. We parallel them. 


Se eae “Tes es * eae wlitel 


been committed during shall have been  com- 
the eontinuanee of the mitted during the contin- 
said term, or any renewal uance of said term, or of 
thereof, and discovered any renewal thereof, and 
during said continuance, discovered during said 
or within six months continuance or of anv re- 
thereafter.’ newal thereof, or within 
six months thereafter.’’ 
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We submit that the addition of the second phrase 
‘any renewal thereof’’ in our bond, which was not 
written in the bond of the other company, really 
effects no change, because if there is a renewal then 
there is a continuance of the term, as the two words 
seem to be svnonymous. Upon these facts the 
Court said (p. 120): 


‘The manifest intent was to create a bar, and 
to the provision inserted for that purpose there 
cannot be annexed an exception or qualification 
not warranted by its terms, and the implication 
of which the cireumstances of the case forbid. 
The object was to preclude liability for a num- 
ber of defaults, extending over a longer period 
than one vear, and yet the present claim is that, 
in addition to $5,000, the amount of the embezzle- 
ments within such period, the indemnifying 
company is chargeable with the amount of other 
embezzlements which had been committed dur- 
ing a prior term. We cannot sustain this de- 
mand, because to do so would, as we think, in- 
volve a misconstruction of the condition, and the 
defeat of its purpose. The bank’s position rests 
upon the assumption that it would have recov- 
ered its earlier losses, by action upon this bond, 
but for the fraudulent postponement of their 
discovery. Let this be conceded, still it is ob- 
vious that seasonable discovery of the preceding 
dishonest acts would have rendered the perpetra- 
tion of the succeeding ones impossible, and hence 
that the entire liability now asserted is one which 
could not possibly have accrued if discovery of 
the earlier embezzlements had been made within 
the prescribed time; and it is not possible to 
hold, in the face of a condition limiting liability 
by a requirement of discovery, that, by reason 
of non-discovery, the lability so limited was ex- 
tended or enlarged.’ 
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The case of Florida Cent. & P. R. Co. v. American 
Surety Co., 99 Fed., 674, decided by the Circuit 
Court of Appeals for the Second Circuit, can not be 
distinguished upon principle. In that case the surety 
company up to 1891 annually issued a new bond of 
indemnity. Subsequent to that year it continued 
the bond in force by issuing a notice guaranteeing 
the employes of the railroad company. Under the 
terms of the original bond the company was liable 
only for such loss as should be discovered during the 
term of the bond. This was modified, however, by a 
rider giving six months after the term of the bond 
in which to discover the loss. In that case the guar- 
anty notice issued each year did not expressly limit 
the term of the insurance to one year, but the Court 
concluded that inasmuch as it was issued annually 
it indicated that the meaning was that the guaranty 
should terminate each year unless renewed. There 
was in the rider a provision that the aggregate lia- 
bility of the company should not exceed the amount 
of the last guaranty or bond. In our ease there is 
likewise an express provision that the lability shall 
not exceed the amount of the one bond. Although 
the bond in the case we are now discussing differs 
in some respects from the bond in the present ease, 
a close analysis will demonstrate they are not to be 
differentiated upon principle. In that case a elaim 
was made for losses for previous years, based upon 
the contention that there was a continuing hability. 
The Court declined to sustain this contention, saving 
(pp. 677, 678) : 
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‘‘Such being the case, the meaning of the part 
of the contract which declares that upon the ex- 
ecution of a stipulated amount of risk or insur- 
ance in behalf of an employe the company shall 
not be responsible under any previous insurance 
of said emplove becomes clear, and is that, when 
a new schedule of the amount of insurance in be- 
half of any employe formerly on the schedule has 
been executed or completed, and actually or con- 
structively accepted, the old or previous insur- 
ance against losses previously committed by 
him is at an end, and that for these losses the 
company is no longer liable. The contract 
further declares that only the last insurance of 
the employe shall be in force at one time. These 
provisions are inconsistent with the theory that 
it was the intention or the idea of the parties 
that a continuing lability for old and undis- 
covered losses in continuous previous years was 
being piled up in each renewed contract.’’ 


It would seem, therefore, fair to say that our con- 
tention is directly sustained by the Circuit Court of 
Appeals for the Second and Third Circuits. 

Nor are we lacking in direct authority from other 
courts. 

The case of U. S. Fidelity & Guaranty Co. v. 
Williams (Miss.), 49 So., 742, presents our case al- 
most exactly. It was a bond issued by the same com- 
pany in the identical terms. We quote from the de- 
cision (pp. 748, 744) : 

“Tn Insurance Company v. Walsh, 54 IL. 
164, 5 Am. Rep. 115, the court said: ‘A renewal 
of a poliey is, in effect, a new contract of assur- 
ance, and, unless otherwise expressed, on the 


same terms and conditions as were contained in 
the original policy.’ To the same effect is the 
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case of Brady v. Insuranee Co., 11 Mich, 420. 
The court said: ‘We have no doubt that each re- 
newal of the poliev was a new eontract. Hach 
Was upon a new consideration, and was optional 
with both parties. At the expiration of the vear 
over which the original poliev extended, the obli- 
vation of the insur rod was ended, and it was only 
by the coneurrenee of the will of both parties that 
the obligation could be continued.’ Such con- 
tracts standing as distinct and separate con- 
tracts, the rights of the parties must be deter- 
mined under them as such. A renewal of the 
bond did not alter, change, hmit, or inerease the 
rights of the parties under the bond; nor did 
such renewal increase or limit the time for the 
performance of any act which is required to be 
done by the parties to maintain their rights un- 
dev the bond. When the bond speaks of acts 
‘committed during the continuance of said re- 
newal thereof,’ it “has reference to the bond as 
one contract and the renewals thereof as another 

and distinct contract. For the fraud or dishon- 
esty of the employe during the time covered by 
the bond no reeovery could be had under the 
renewal contract, nor will the contract of renewal 
enable the assured to maintain an action on the 
bond which had been barred by the lapse of time. 
* = * Phe company desired by these presi. 
ions to require vigilance on the part of the em- 
ployer to discover and give notice of the frand 
or dishonesty of the employe. It was of the ut- 
most importance that this be done. The com- 
pany could protect itself to some extent by hav- 
ing such information. It required, and had the 
right to expect, vigilance on the part of the em- 
ployer. Be: ig is not contended by counsel 
for appellant that the provisions of the bond ]im- 
iting the Hability of the company are not bind- 
img on. hin: but it is insisted, in effect, that a 
renewal of the bond in 1893 w ould have the effect 
of continuing the hability of the company for 
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acts committed during its continuance or renew- 
al thereof, if the discovery should be made, and 
notice given thereof, within the time stated. To 
illusty ate: Suppose the fraud and dishonesty of 
Ramsey on aeeount of which this action was 
brought had oecurred between January 19, 1891, 
and Januar vy 19, 1892, the period covered by the 
bond, and discover vy could be made between Jan- 
nary 19, 1898. and January, 1894, the period of 
the alleged renewal, and notice given of it would 
be a compliar 2ce With the terms of the contract, 
and the liability of the company would thus be 
eontinued. Lf this be a proper interpretation of 
the contract, theu, had there been 10 renewals, 
the company’s liabil itv would continue wider 
them for acts committed during tbe first year of 
the guaranty. As heretofore stated, we believe the 
bond is a distinct contract, and the renewals are 
separate and distinct contracts, but out of the 
same terms of the bond. Therefore the habilityv 
of the company for an act committed during a 
given period must be determined by the terms 
of the contract in force at the time of its com- 
mission, and a subsequent renewal does not ex- 
tend the time for the disclosing of the wrong 
and the enfoveement of a Hability of the com- 
pany therefor.’ See, also, the cases of First Nat. 
Bank of Nashville v. Uiuited States Fidelity & 
Guaranty Co., 110 Teun. 10, 75 8S. W. 1076, 100 
Am. St. Rep. 765, Prector Coal Convpamy ©. 
United States Fidelity & Guaranty Co. (C. C.), 
124 Fed. 494, Fidelity & Casualty Co. . Consol- 
iqutted Net. Banh, T1 Fed. 116, 17 C. C. A. G64]. 
and many other anthorities cited in Frost on 
Guaranty Fusuvanee (2d Kid.), p. 99, § 40 ef sey. 

“hese bonds are separate and distmet con- 
tracts, and do not constitute a continuing bond, 
as contended by counsel for appellee. Tach 
bord is Hable fer such losses, and only 
such losses, as o¢cur during its separate 
life, which is fixed by the eontract for 


24 


one year each, and discovered during the con- 
tinuance or renewal, or within six months after 
the expiration of the year, but always limiting 
the right of recovery to losses which actually 
happen within the life of the particular bond.”’ 


In Long Bros. Grocery Co. v. United States F. & 
G. Co. (Mo.), 110 8. W., 29, a bond had been issued 
which was continued in force bv a renewal certificate. 
The claim was made that inasmuch as the original 
bond was void because of misrepresentations the 
same vice was carried into the second bond evidenced 
by the renewal; but the Court held that this conten- 
tion could not be sustained inasmuch as the renewal 
evidenced a separate and distinct contract, saying 
(Cd: Sie 


‘he rule is generally recognized that: ‘A 
renewal of a policy constitutes a separate and 
distinet contract for the period of time covered 
by such renewal. It is, however, a contract with 
the same terms and conditions as is evidenced by 
the bond which is renewed, because the renewal 
receipt recites that it is renewed in accordance 
with the terms of the bond.”’ 


In the ease of Brady v. The Northwestern Ins. Co., 
11 Mich., 425, 443, it is said: 


‘We have no doubt that each renewal of the 
poliev was a hew contract. Hach was upon a new 
consideration, and was optional with both par- 
ties. At the expiration of the vear over which 
the original policy extended, the obligation of 
the insure: was ended, and it was onlv by the 
concurrenee of the will of both parties that the 
obligation could be continued. This concurrence 
is manifested by the payment of a consideration 
by the one party, and a renewed promise by the 
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other; and an obligation revived or continued 
under such circumstances, is an original obliga- 
tion. It must be asked for by the one, and may 
be assumed or refused by the other; and 
the nolicy, which is its evidence, is therefore only 
continued by the positive act of both parties. 
This is according to the terms of the policy, and 
of the certificate of renewal; and the fact that 
the insurance company, by the very terms of 
the certificate of renewal, required payment 
therefor, and that such certificate should be 
countersigned by the resident agent before it 
should become operative, shows that the com- 
pany regard the renewal as a new contract, made 
at their option, and dependent in some degree 
upon the judgment and knowledge of such 
agent.”’ 


The plaintiff in error cites agamst these cases 
United States F. & G. Co. v. Citizens’ Nat. Bank of 
Monticello, 143 S. W., 997, and Umted States F. & 
G. Co. v. Shepherds’ Home Lodge No. 2,174 8. W., 
487. If these two Kentucky cases adopt a rule con- 
trary to our contention, we can only say that they put 
themselves in opposition to the decisions we have 
cited and in opposition to the generally accepted rule. 
While they appear at first blush to be in point and 
to sustain the contention of counsel that the original 
bond and renewal certificates constitute one con- 
tinuous contract, they may nevertheless upon close 
consideration be differentiated. In the first place 
the Court of Appeals of Kentucky in the De Jernette 
case (De Jernette v. Fidelity & Casualty Co. (Ky.), 
33 S. W., 828) had construed a contract and renewals 
similar to those in the present case as constituting 
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separate and distinct contracts; and the Court bases 
this conclusion upon the fact that renewal certificates 
were issued for a definite period, just as they were 
issued here. (See Tr., p. 28.) The Court said (p. 
829) : 

‘“When the bond speaks of acts ‘committed 
during the continuance of said renewal thereof,’ 
it has reference to the bond as one contract and 
the renewals thereof as another and distinct con- 
tract. For the fraud or dishonesty of the em- 
ployed during the time covered by the bond no 
recovery could be had under the renewed con- 
tract, nor will the contract of renewal enable the 
assured to maintain an action on the bond which 
had been barred by the lapse of time.”’ 


Applying the above rule to the facts of the De 
Jernette case, the Court there held that notwith- 
standing the renewal there could be no recovery upon 
the old bond when the loss had not been discovered 
within three months after its expiration. Thus the 
rule stood in Kentucky when the two later cases were 
considered. In each of these cases the conclusion 
that the bond and renewals constituted one contin- 
uous contract was predicated upon letters written by 
the surety company which treated them as one con- 
tinuous contract. In other words, the conclusion 
was based upon what appeared to be a practical con- 
struction given by the parties to the contract. That 
the Court did not intend in the later decisions to 
overrule the De Jernette case is clearly evident from 
the following language in the Shepherds’ Home 
Lodge case (174 8S. W., 487, 489) where it is said: 
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‘The letter written by the company on Feb- 
ruary Ist, quoted above, treats the present con- 
tract as a ‘renewal,’ and requests payment of 
premium, so that a ‘continuation certificate or a 
new bond’ may be issued. The words, ‘renewal’, 
‘continuation certificate’ and ‘new bond’ must 
have been used synonymously, and the company 
clearly intended them as renewals, with the effect 
which the court gave them. The officers of the 
lodge so considered them, for the certificate of 
fidelity, which we have already copied and re- 
ferred to, coneludes with the statement: ‘We 
know of no reason why the guaranty bond may 
not be continued.’ 

‘*We do not believe the facts of this case bring 
it within the rule of De Jernette v. Fidelity c& 
Casualty Co., 98 Ky. 558, 33 S. W. 828, 17 Ky. 
Law Rep. 1088. In that case indemnity was af- 
forded from year to year by renewal receipts, 
and it was specifically stated in each that only 
the annual period was covered.” (Italies ours.) 


Furthermore, it does not appear that the bond in 
either of the last two Kentucky cases contained the 
provision which is in our bond, as follows (Tr., p. 
26) : 


‘That the Company, upon the execution of 
this Bond, shall not thereafter be responsible to 
the Employer, under any bond previously issued 
to the Emplover on behalf of said Employe, and 
upon the issuance of any Bond subsequent here- 
to upon said Employe in favor of said Employer, 
all responsibility hereunder shall cease and de- 
termine, it being mutually understood that it is 
the intention of this provision that but one (the 
last) Bond shall be in force at one time, unless 
otherwise stipulated between the Employer and 
the Company.”’ 


Or, if those bonds did contain such a provision no 
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consideration was given it. This clause last quoted 
means something, and there is no reason why we 
should not give it the meaning which its plain lan- 
guage implies. It would seem palpably fallacious to 
eontend that the old bond is in force or that there 
could be responsibility under it when it expressly 
provides that responsibility under it shall cease and 
determine when the new bond is issued. 

Reading the clause last quoted, together with the 
clause which requires discovery to be made within 
six months after the end of the term, the meaning 
is clear to this effect: At the end of one year, or 
upon the issuance of a new bond, there is no lability 
for any loss except such as was occasioned during 
that year, and at the end of six months after the end 
of that year all hability ceases for any loss not suf- 
fered within the twelve months and discovered with- 
in eighteen months. To hold otherwise is to fail to 
give effect to the clause quoted. 


The plaintiff in error relies with confidence upon 
the Tennessee case, First National Bank v. Fidelity 
& Guaranty Co., 110 Tenn., 10, 100 Am. St. Rep., 765. 
The writer of the brief could not have given careful 
consideration to that case or to the language of the 
bond construed. The language there is (p. 773): 


‘**NMake good and reimburse to the employer 
to the extent of seven thousand dollars, and no 
further, all and any pecuniary loss sustained by 
the employer, occasioned by the fraud or dishon- 
esty on the part of the employe in the employer’s 
service, and occurring during the continuance of 
this bond or any renewal thereof, and discovered 
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during such continuance or renewal, or any tame 
thereafter.’ ’’ (Italics ours.) 


It will be readily observed that the last phrase dif- 
ferentiates the case entirely from the present case, 
for there the right to recover for a loss under any 
one of the bonds or renewals would only be limited 
by the general statute of limitations. 


The case of Philadelphia Casualty Co. v. Fech- 
heimer, 220 Fed., 401, from the Circuit Court of 
Appeals for the Sixth Cireuit, referred to by plain- 
tiff in error, is by no means in point. There was an 
indemnity bond insuring against loss on commercial 
accounts. There was a provision that losses oceur- 
ring on goods shipped under the old bond would be 
covered under the renewal bond: ‘‘If this bond is 
renewed on or before the date of termination there- 
of by the issuance of a new bond,”’ ete. A new bond 
was issued, and the contention was offered that it 
was not a renewal of the old bond because it did not 
so state expressly. The attenuation of such a con- 
tention is manifest, and the Judge in writing the 
opinion merely says that it is manifest from the 
elause above quoted that the renewal contemplated 
by the parties was to be by the issuance of a new 
bond. 


We believe it will serve no useful purpose to en- 
cuinber the brief further bv an analysis of the other 
cases to which counsel refers in his brief. 

The opinion written by Mr. Justice Lurton and the 
opinion written by Judge Taft, referred to in the 
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brief, are in cases which bear no analogy whatever 
to the case at bar, and an examination will convince 
the Court that the same may be said of all the other 
eases quoted in support of this particular contention 
of counsel. We conclude, therefore, that each re- 
newal constituted a new and independent contract 
running for one year, and that all liability upon each 
one of these contracts for an undiscovered loss occur- 
ring during the year terminated at the end of six 
months after the end of the year. 


The Action of the Court in Rejecting Offer of Evidence. 


We believe the fallacy of counsel’s contention in 
this regard will appear from a statement of what 
actually occurred. 

We moved to exelude testimony touching any al- 
leged loss occurring prior to April 1, 1913, for the 
reasons that it appeared from the complaint and the 
statement of counsel that no loss was discovered un- 
til more than six months subsequent to April i, 1913. 

Counsel for plaintiff in error then made the fol- 
lowing offer (Plaintiff’s Brief, p. 11): 

‘‘Mr. Roperts: Now, I desire, if the Court 
please, to offer at this time to prove that the re- 
newal, or so-called renewal, or what is called by 
counsel the last bond, was given as a renewal, and 
Was, as a matter of fact, a continuation of the con- 
iach Of imsirance e and one of the continuations 
by renewal from vear to vear from 1906, and that 
it was agreed between the Miners & Merchants 
Bank and the United States Fidelity & Guar- 


anty Company that said contract of insurance 
should be continued and renewed from vear to 
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year, and that the bond or instrument dated 
April Ist, 1913, was executed and delivered as a 
renewal and continuation of the former con- 
tract of insurance; and to prove all the allega- 
tions of plaintiff’s complaint.”’ 

We understand counsel’s contention to be that he 
was entitled to prove that the bond issued in Novem- 
ber, 1913, dated back to April 1, 1913, was given as 
a renewal and a continuation of the original contract 
of insurance evidenced by the bond dated in 1906. 

We are willing to concede the rule that rejected 
offers must be considered as proven for the purposes 
of such a motion as was made in this case, but we 
will not concede that a Court is bound to sit by and 
entertain an offer to prove something which is con- 
trary to an admitted fact. 

The bond dated April 1, 1913, is not a renewal or 
continuation of the old contract. It is a new bond, 
complete in itself, containing conditions totally un- 
like the conditions of the other bond. No construc- 
tion or extraneous evidence could make it otherwise 
unless it made it a contract entirely different from 
what it is. 

The plaintiff in error pleaded and relied upon this 
new bond, and set it forth in terms in its complaint. 
It says in its complaint (see 'T'y., p. 8): 

‘That on the Ist dav of April, 1913, the de- 
fendant, United States Fidelity & Guaranty 
Company, made, executed and delivered to the 
plaintiff a certain bond in writing, a copy of 
which is hereto attached marked Exhibit ‘C’ and 
made a part of this complaint. That said bond 
was given by the defendant corporation to the 
plaintiff bank by, through, under and in pursu- 
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ance of the original agreement and contraet in- 
demnifying and insuring said bank as herein- 
above stated and as a part of the sane trans- 
Heclon. *” 


The ‘‘transaction”’ referred to is set forth in para- 
graphs IV and V of the complaint (see Tr., pp. 3 
and 4), being to the effect that the company agreed 
to issue a bond and to keep the same renewed from 
year to vear, and further agreed to issue the best 
bond and the highest grade of insurance to be had 
in that Jine of surety and fidelity insurance. But, 
counsel upon the trial expressly stated that he 
would not offer any testimony to the effect that the 
company agreed to furnish the most favorable form 
of insurance policy. (See Tr., pp. 87 and 105.) There- 
fore, all there can be to the agreement is that the 
surety company was to keep the insurance renewed 
from year to vear. In other words, having issued a 
policy in 1906, it would keep this policy renewed from 
year to wear. 

But, in November, 1913, the plaintiff in error made 
an entirely different arrangement with the surety 
company, and, for reasons manifest, took an entirely 
different contract of insurance. Therefore, if there 
ever was such an agreement on the part of the surety 
company to keep the old policy renewed from year to 
year, the plaintiff in error, of its own volition and in 
ordcr to secure a fancied advantage, abandoned that 
agreement and took a new and entirely different con- 
tract. 

It is manifest that the offer made by counsel was 
an offer to prove that the contract which he had 
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pleaded and upon which he relied was something 
other and entirely different. In other words, he 
pleaded and relied upon one contract and offered to 
prove another. We submit that the Court below was 
right in declining to entertain such an absurdity. 

Plaintiff in error, having accepted the contract 
dated April 1, 1913, as it was written, is now estopped 
from proving that it is another contract than it pur- 
ports to be. For these reasons it is deemed entirely 
unnecessary to discuss the various authorities cited 
by counsel to the point that oral testimony wiil be 
heard to enlarge or modify the terms of the written 
contract. 

Of course, it goes without saying that if the con- 
tention we have previously made is correct it would 
make no difference what counsel proved as to the 
agreement to renew or continue the bond of 1906, be- 
cause, in any event, all liability under the bond dated 
in 1911 and the bond dated in 1912 terminated when 
six months had elapsed without the discovery of any 
loss. 

But is it not a fact that counsel attaches a signifi- 
cance to the term ‘‘renewal’’ which it does not de- 
serve? Broadly speaking, perhaps, whenever one who 
has had insurance secures another policy, whether 
the old policy has lapsed or not, it amounts to a 
‘‘renewal’’ of the insurance, and in that sense the 
term may be applied to any new insurance. Here, 
however, we have a case where not only had the policy 
lapsed but all liability was at an end. It seems hardly 
possible that, whether the new policy be called a re- 
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newal or designated by any other term, it could oper- 
ate to revivify a lability or responsibility for past 
acts which was dead. Yet that, in its last analysis, 
must be the plain contention of counsel. 

Parole proof would, of course, not be admissible 
to vary or enlarge the terms of the contract. Coun- 
sel, however, stated that he had written evidence, and 
we must take him at his word. 

Now, if there was any writing contemporaneous 
with the new bond, or even collateral thereto, which 
would translate the bond into something other than 
what it is upon its face, such writing was as much a 
part of the contract as was the bond itself, and in- 
stead of pleading and relying upon the bond Exhibit 
‘“C”’ the plaintiff should have pleaded its entire con- 
tract. Failing to do so, it is bound by the contract 
it pleaded and limited to such evidence as will sus- 
tain that contract and not an entirely different one. 


The Plaintiff in Error Has Mistaken Its Remedy. 


A reading of the complaint in this action will con- 
vinee that the plaintiff in error has mistaken its 
remedy. It seeks to recover upon a bond which was 
not issued, relymg upon the contract alleged in 
paragraphs IV and V of its complaint. If it be true 
that the surety company agreed to issue a bond and 
to renew it year by year and did not do so, it should 
sue first to have its bond established, and, having 
secured the reinstatement of such a bond as it thinks 
should have been issued, to sue upon that bond. 
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Indeed, it is not easy from a cursory reading of 
the complaint to determine just the way the plain- 
tiff in error is endeavoring to shape its action. Ac- 
cording to paragraph IV of its complaint, there 
was an agreement that the surety company would 
from year to year keep the insurance in force with- 
out “‘trouble or annoyance to the plaintiff or its 
officers, except the payment of the annual premium.”’ 
The bond was renewed from time to time and the 
premium paid from time to time so that the last 
bond terminated April 1, 1918. Then over six 
months was permitted to elapse, no renewal or new 
bond being issued and no premiwm paid. 


Thereupon and after all rights and obligations 
had terminated the parties meet again, and the bond 
of November 25, 1913, is issued as evidencing the 
contract of the parties. Now it seems to be the 
theory that this contract made in November is not 
only what it purports to be, to-wit, a contract insur- 
ing against the dishonest acts of Mitchell from April 
1, 1913, until it should be terminated, but that it is 
something more—that it is a contract resurrecting 
and re-establishing a liability which had lapsed for 
acts occurring in 1911 and 1912. In other words, 
that this instrument is not the real contract of the 
parties. Plaintiff in error, having brought the ac- 
tion as it did and so shaped its pleadings, now as- 
serts that it is entitled to prove another and a dif- 
ferent contract. We respectfully submit this is not 
a question of evidence but involves a question of 
procedure. 
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The plaintiff in error brought its action upon the 
law side of the Court, and now seeks either to re- 
cover upon a contract which is not in existence or 
to reform the terms of one which is. It is elemen- 
tary that this may not be done in the Federal 
Courts, but that plaintiff in error should have gone 
into equity first to establish or reform its contract 
before it sued upon it at law. 

But, perhaps there is another possible theory in 
the mind of plaintiff in error. It alleges that we 
agreed to keep the bank insured against the acts 
of Mitchell; this we failed to do. Now, if the bank 
had a valid and enforceable contract obligating us 
to issue insurance each year and we failed to com- 
ply with that contraet, by reason whereof plaintiff 
in error suffered damages perhaps (and we say 
‘‘perhaps’’), there would be an action against us 
to recover such damage. but that would be another 
action; and that is exactly what the Court helow 
had in mind when it said (Tr., p. 118): 

‘*Now, as to the statement in relation to fail- 
ure on the part of the insurance company to re- 
new this bond, and that there was an agreement 
on their part to keep it in force, that can’t ob- 
tain here. If there was any negligence here, 
the cause of action arose because of the act or 
failure of the company to do what it had agreed 
to do, and that would be another cause of action. 
That would not be this action—but an action 


upon a contract. That is upon another ground 
or theory, and could not be invoked here.’’ 


Groping as we are to discover the real theory un- 
der which plaintiff in error is seeking to recover, 
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this may be suggested: That perhaps it is the 
theory of plaintiff in error that the last bond was 
given as a continuation of the old bond and that it 
can recover upon both. This theory would seem to 
leave the plaintiff in error in no better predicament, 
for surely it can not maintain an action upon both 
bonds for the same act. The Judge below under- 
stood this when he said (Tr., p. 117) : 


‘Tf it is a continuation and a renewal, where 
would you be. If it isa renewal, vou would have 
to recover under the old bond, and disregard the 
new one.”’ 


To notice further the authorities which the plain- 
tiff in error has cited and quoted from would be to 
extend this brief bevond the limit which we think 
the case demands. 

The plan conceived by the plaintiff in error is al- 
togethei too apparent, and we can not believe that 
the law will lend countenance to it. 

To summarize the questions presented by the rec- 
ord in this case, we submit that the judgment of the 
Court below must be affirmed for the following rea- 
sons: 

1st: No contention is made by plaintiff in error 
in its assignments of error or in its brief that the 
loss suffered by the plaintiff through the alleged acts 
of ‘‘fraud, dishonesty, forgery, theft, larceny, em- 
bezzlement, wrongful abstraction or misapplication 
or misappropriation or any eriminal act’’ by Mr. 
Mitchell subsequent to April 1, 1913, under the last 
bond, was in excess of the sum of $688.27, for which 
judgment was stipulated in the Court below. 
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2nd: That it appears from the statement of coun- 
sel that none of the acts charged against Mr. Mitchell 
would constitute ‘‘larceny or embezzlement’’ under 
the common law of Alaska. 


3rd: ‘That it is shown by the record that each re- 
newal of the original bond was a new contract, liabil- 
ity under which expired six months after the date of 
expiration of the renewed bond. 


4th: That if we should concede plaintiff in error’s 
contention that the renewal certificates were not new 
contracts but the effect thereof was to continue in 
foree the old bond for an additional and not a new 
contract period, then the bond expired on April 1, 
1913, and no diseovery of any loss thereunder was 
made within six months after the date of its expira- 
tion. 


oth: That it is not claimed by plaintiff in error 
that there was any agreement at the date of the is- 
suance of the last bond on November 25, 1913, o1 at 
any time, waiving the provision of the old bond exon- 
erating the surety in case of failure to discover 
‘fraud or dishonesty’’ amounting to *‘embezzlement 
or larcenyv’’ within six months after the date of ex- 
pivation of the old bond. 


6th: That the alleged agreement of April 1, 1906, 
by which it is alleged the surety company agreed to 
keep the bond renewed from year to year without any 
‘‘trouble or annoyance to the plaintiff or its officers, ”’ 
if enforceable at all, referred to the original bond and 
was waived or abandoned by the new bond issued 
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November 25, 1918, reducing the annual premium 
and adopting an entirely new agreement by which 
the mutual rights and obligations of the parties were 
to be determined. 


Respectfully submitted, 


HENRY F. McCLURE, 
W. T. DOVELL, 
Attorneys for Defendant in Error. 


McCLURE & McCLURBE, 
HUGHES, McMICKEN, DOVELL & RAMSEY, 
Of Counsel. 


